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SEND Law for Parent Carer Forums
Alex Stafford, IPSEA Legal Team

Zoom - video
You can turn your video on and off by:
•
Hovering your curser near the bottom of your screen
•
The buttons will appear at the bottom of your zoom screen
•
Click the camera to turn your camera on and off
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Zoom - microphone
When microphones are available you can turn them on and off
by:
•
Hovering your curser near the bottom of your screen
•
The buttons will appear at the bottom of your zoom screen
•
Click the microphone to turn your camera on and off
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Zoom – Questions
Questions can be asked using the chat function which is highlighted on the
screenshot below.
To ask questions in chat:
• Hover curser at the bottom of your screen
• The chat button will appear – see screen shot below
• Click chat and a chat box will appear for you to write in.
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Aims of the course
• To understand the law and the legal duties of schools and local
authorities (“LAs”) in England in relation to children and young people
with SEND
• To understand the statutory processes relating to EHC needs
assessments and the issuing and maintaining of EHC plans (including
Annual Review)
• To understand when and how to appeal to the SEND Tribunal
• To understand the law relating to exclusions
• To understand the law relating to Equality Act 2010
• To be better able to participate in local area decision making relating to
children and young people with SEND
• To be better able to participate in the review and co-production of local
policies
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Topics
Session One – Legislation, LA duties, School Duties
Session Two – SEN Support
Session Three – EHC needs assessment and issuing an EHC plan
Session Four – Contents of an EHC Plan
Session Five – Naming a school or college
Lunch
Session Six – Annual reviews
Session Seven – Introduction to Equality Act 2010
Session Eight – Appealing to the SEND Tribunal
Session Nine - Exclusion

www.ipsea.org.uk
6

Copyright IPSEA 2021

Session One
•

•
•

The Children and Families Act 2014 – definitions and key
duties
Local Authority Duties
School Duties
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Sources of the law
Statute – Children and Families Act 2014 (“CAFA”) but also
other relevant law such as the Education Act 1996, Equality Act
2010 and the Mental Capacity Act 2005
Regulation – The SEN and Disability Regulations 2014 (as
amended) (“SEN Regs 2014”) and The Special Educational
Needs (Personal Budgets) Regulations 2014
Case law - which will continue to clarify the law
Guidance - The SEN and Disability Code of Practice 2015
(“CoP”)
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The section 19 principles
Described as enshrining a culture change – LA must have regard to:
(a) the views, wishes and feelings of the child and his or her parent, or the

young person;
(b) the importance of the child and his or her parent, or the young person,
participating as fully as possible in decisions …
(c) the importance of the child and his or her parent, or the young person, being
provided with the information and support necessary to enable
participation in those decisions;
(d) the need to support the child and his or her parent, or the young person, in
order to facilitate the development of the child or young person and to help him
or her achieve the best possible educational and other outcomes.
Section 19 duty applies when a local authority in England exercises any
function under Part 3 – i.e. the part of the CAFA 2014 dealing with SEN and
disability
www.ipsea.org.uk
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Legal definitions (1)
Special educational needs:
Section 20 (1) of CAFA 2014:
“A child or young person has special educational needs if he or she has a
learning difficulty or a disability which calls for special educational
provision to be made for him or her.”
Learning difficulty:

Section 20 (2) of CAFA 2014:
“A child of compulsory school age or a young person has a learning
difficulty or disability if he or she (a) has a significantly greater difficulty in learning than the majority of
others of the same age, or
(b) has a disability which prevents or hinders him or her from making use of
facilities of a kind generally provided for others of the same age in
mainstream schools or mainstream post-16 institutions.”
www.ipsea.org.uk
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True or false?
• if a child is academically able
can’t have SEN;
FALSE
• medical diagnosis means not
SEN;
FALSE
• mental health is for health
specialist and nothing to do with
SEN/schools;
FALSE
• lack of diagnosis or a child not
fitting in with the ‘four broad
areas’ of SEN listed in the CoP
means no SEN
FALSE
www.ipsea.org.uk
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Legal Definitions (2)
Section 21 of CAFA 2014:
“Special educational provision means
educational or training provision that is additional to, or different from,
that made generally for others of the same age in-

(a) mainstream schools in England,
(b) maintained nursery schools in England,
(c) mainstream post-16 institutions in England, or
(d) places in England at which relevant early years education is provided.”

www.ipsea.org.uk
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Legal definitions (3)
Health care provision

Social care provision

Section 21 (3) of CAFA 2014:
“Health care provision” means the
provision of health care services
as part of the comprehensive
health service in England
continued under section 1(1) of
the National Health Service Act
2006
NB: Subject to section 21 (5)

Section 21 (4) of CAFA 2014:
“Social care provision” means the
provision made by a local
authority in the exercise of its
social services functions.
NB: Subject to section 21 (5)

www.ipsea.org.uk
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Legal definitions (4)
Section 21 (5) of CAFA 2014:
“Health care provision or social care provision which educates or trains a
child or young person is to be treated as special educational provision
(instead of health care provision or social care provision).”

DC & DC v Hertfordshire (SEN) [2016] UKUT 0379 (AAC)
Gave helpful examples of what can be deemed to be special education
provision, e.g.:
- Mindfulness training for a pupil with an anxiety disorder to enable the
pupil to remain calm, keep focused in class and relate to other
children at playtime.
- Cognitive behavioural therapy to teach him how to deal with anxiety
that pops up suddenly.

www.ipsea.org.uk
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Local Authority’s strategic duties
•

Strategic duties - to act with a view to ensuring the integration of educational
provision with health care and social care provision
• Joint commissioning duties – across education, health and social care
Sections 25 and 26 CAFA 2014
•

Review duty - to keep education, health and social care provision under review and
consider the extent to which it is sufficient, in consultation with providers and CYP
with SEND
Section 24 CAFA 2014
•

Co-operation duties - LA must co-operate with each of its local partners; and each
local partner must co-operate with the LA in the exercise of the LA functions under
Part 3 of the CAFA
Sections 28 and 29 CAFA 2014
•

Local offer – information LA expects to be available in its area (and sometimes
outside of the area) at the time of publication for children and young people who have
special educational needs or a disability
Section 30 CAFA 2014

www.ipsea.org.uk
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What is the Local Offer?
•

•
•

•
•

The CAFA 2014 requires LA to publish information on what it
“expects to be available in its area at the time of publication”
Also outside its area:
- For children and young people for whom it is responsible;
- For children and young people in its area who have a
disability
But inclusion does not guarantee services mentioned will in
fact be available
Neither LA or school have a duty to deliver what is in the Local
Offer
No legal status - but can be useful to understand what might
be available in an area
LA must have a mechanism to receive feedback and review its
Local Offer

www.ipsea.org.uk
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How can you play a role?
•

The key thing to remember from this
session is that local policy and processes
cannot override the law

•

If a local policy does not comply with the
law – then it is unlawful, and legal
decisions will be judged based on the law
and not local policy

•

Point out unlawful policy/process/practice
to relevant body – Governing Body of
school, Education team at LA (including
Director of Children’s Services)

•

Participation in creation of lawful policies
and scrutiny of those which are not lawful
– including raising awareness of the
impact of unlawful policies in local area
www.ipsea.org.uk
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Local Issues – LA duties
• Poor joint working and commissioning – across education, health and
social care – raised in responses and Local Area SEND Inspection
(2019)

• PCF, parents, children and young people – too little input into strategic
decisions
• Inequitable commissioning and resources across County

• Inadequate commissioning across health and social care (CAMHS,
SALT, OT, short break offer)
• Parents, children and young people – can’t find information easily
www.ipsea.org.uk
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Session 2
SEN Support

www.ipsea.org.uk
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School duties
Reciprocal co-operation – sections 28 and 29
Best endeavours duty – section 66
To have regard to the CoP - section 77
Nurseries and schools only:
To have a qualified SENCO – section 67
To inform about SEP – section 68
To publish “SEN Information” - section 69 and Schedule 1 SEN Regs
2014
Schools only:
To make arrangements to support pupils with medical conditions - section
100
www.ipsea.org.uk
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Key duties
The “best endeavours” duty – s.66 CAFA 2014:
•
Key duty on the governing body, proprietors or management committee of
a school or college to use their “best endeavours” to secure special
educational provision for all children or young people for whom they are
responsible.
•
Important duty to note for those without EHCPs
Duty to include children in activities – Section 35 CAFA 2014
•
Mainstream schools and nurseries must ensure that children with SEN
“engage in the activities of the school together with children who do not
have SEN”
•
Provided it is reasonably practicable; doesn’t prevent them from receiving
the support they need; and doesn’t prevent the efficient education of the
other children /efficient use of resources.
•
Does not apply to FE colleges
•
Useful duty for children who have SEN but do not meet the threshold for
having a disability under the Equality Act 2010

www.ipsea.org.uk
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SEN Support - introduction
• SEN Support is delivered within schools,
Academies, FE colleges, early years institutions
• A key way the s.66 best endeavours duty is fulfilled
• Set out in the CoP
• Principles are contained in Chapter 1 as well as the
Introduction
• Chapter on Early Years – Chapter Five
• Chapter for schools – Chapter Six
• Chapter for FE – Chapter Seven
www.ipsea.org.uk
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SEN Support – what is it, how is it delivered
•
•
•

1.
2.
3.
4.

SEN Support replaced School Action and School Action Plus
Focus on “outcomes” (being the expected progress and attainment) and
views and wishes of pupil and parents
Often referred to as a “graduated approach” because it utilises a fourpart cycle of support:
Assess – Clear analysis of needs – assessed by class/subject teacher
- external support services
Plan – Interventions & support, expected impact on progress,
development or behaviour – clear date for review
Do – Class/subject teacher supported by SENCO
Review – Revise plan in consultation with parents

www.ipsea.org.uk
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SEN Support - Specialists
• CoP 6.58 – 6.62 (school) and 7.22 – 7.24 (college)
• Should consider these where a pupil continues to make
“less than expected progress, despite evidence-based
support and interventions matched to the pupil’s area of
need”.
• Schools can involve specialists at any point to advise them
• Parents should always be involved in discussions over
specialist involvement
• Should always be involved where little or no progress over a
sustained period of time or “substantially below”
children/young people of the same age

www.ipsea.org.uk
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If things go wrong
• Discussion with school SENCO and/or Senior Management
Team – what can be done differently or better?
• Complaint about breach of statutory duty – through school’s
complaint process
• NB different processes for maintained schools and
Academies – different chains of authority (LAs not
responsible for Academies)
• Consider whether need to request EHC needs assessment
• Disability discrimination – claims can be made to SEND
Tribunal – this is retrospective (and will not result in e.g.
EHC needs assessment)

www.ipsea.org.uk
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Local Issues – schools and SEN support
• Schools not recognising difficulties or not being proactive in exploring
them – “don’t look beyond presenting behaviour” (Local Area SEND
Inspection, 2019)

• Masking, challenging behaviour, SEMH – not adequately understood or
supported
• Inconsistencies in SEN Support across mainstream schools in County

• Outcomes for children and young people receiving SEN Support not as
good as for those with EHC plans
• Poorly supported SENCOs
www.ipsea.org.uk
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Session 3
EHC needs assessment and issuing an EHC plan
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Starting the process
The LA must make a decision following either:
1) a request for an EHC needs assessment made by:
• a child’s parent
• a YP, or
• a person acting on behalf of a school or post-16 institution.
Or
2) the LA becoming responsible (e.g. because a child or YP has
been brought to the LA’s attention by, amongst others, a health
or social care professional).
Section 36 CAFA 2014

www.ipsea.org.uk
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LA makes a decision - whether or not to assess
• LA must decide within six weeks
• The legal test is:
• LA must assess where:
(a) the child or YP has or may have special educational needs, and
(b) it may be necessary for special educational provision to be made for
the child or YP in accordance with an EHC plan.
(section 36(8) CAFA 2014 - see also 36(10) for those over 18)
NB: It is not lawful for LA decision makers to apply a stricter test.

www.ipsea.org.uk
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Lawful or unlawful?
• The school/college hasn’t spent £6,000
on SEN provision.
FALSE
• No report from an educational
psychologist.
FALSE
• Need at least 3 terms’ worth of ‘assess,
plan, do, review’ from the school or
similar from the college.
FALSE
• All the professionals involved agree an
EHC Plan is not needed.
FALSE
www.ipsea.org.uk
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LA refuses to assess
• Remember – 6 weeks from request/becoming responsible to
make this decision
• Right to make an appeal to the First-tier Tribunal (“SEND
Tribunal”)
• LA must notify the child’s parent or the YP of the reasons for
the decision and include all required information relating to
appeal rights, time limits and mediation.

www.ipsea.org.uk
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LA agrees to assess
Regulation 6 SEN Regs 2014
The LA must seek advice on SEN/provision/outcomes:
(a) Child’s parents or the young person
(b) Head teacher or principal of school/post-16 settings that they are
attending
(c) Medical advice and information from a health care professional
(d) Educational psychologist
(e) Advice and Information in relation to social care
(f) Advice and Information from any other person LA thinks
appropriate
(g) Advice and information in relation to preparation for adulthood and
independent living (for pupils in or beyond Yr 9)
(h) Any person the child’s parent or young person reasonably requests
If hearing and/or visual impairment issues – need specialist educationalist.
www.ipsea.org.uk
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Exception to seeking new advice
“ The local authority must not seek any of the advice referred to in
paragraphs (1)(b) to (h) if such advice has previously been provided for any
purpose and the person providing that advice, the local authority and the
child’s parent or the young person are satisfied that it is sufficient for the
purposes of an EHC needs assessment.”
Reg 6(4) SEN Regs 2014

NB law does not define “sufficient” or state what happens where parties
disagree

www.ipsea.org.uk
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After the assessment
Either:
•The LA will issue a draft EHC plan;
or
•The LA will decide not to issue an
EHC plan
A decision not to issue an EHC plan
must be notified in 16 weeks

www.ipsea.org.uk
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Legal test for whether or not to issue a plan
The only legal test the LA must apply is:
Where, in the light of an EHC needs assessment, it is necessary for special
educational provision to be made for a child or YP in accordance with an
EHC plan:

(a) the LA must secure that an EHC plan is prepared for the child or YP, and
(b) once an EHC plan has been prepared, it must maintain the plan.
Section 37(1) CAFA 2014
• Parents/YP – if LA applies wrong test – appeal
• PCF – role in scrutinising panel or other decision-making processes?

www.ipsea.org.uk
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If LA decides not to issue an EHC plan
• LA must notify the child’s parent or the YP of the reasons for
that determination (decision) and include all required
information in that notice
• Within 16 weeks of date of request/becoming responsible
• Right to make an appeal to the Tribunal

• Can seek recommendations on health and social care
under the Tribunal's Extended Powers

www.ipsea.org.uk
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If LA decides to issue an EHC plan
LA must send draft EHCP and give
parent/YP at least 15 days to:
• request a school or other institution;
• make representations;
• require a meeting to take place with an
LA officer
LA also has an obligation to consult :
• Governing body of the school or other
institution requested
• If school or other institution maintained
by another local authority, that local
authority
CoP says the educational institution should
respond within 15 days
www.ipsea.org.uk
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Deadlines for draft and final EHC plan
Draft
• SEN Regs 2014 do not say when draft plan should be
issued
• It must be at least 30 days before the final date to meet the
obligations on previous slide
• At about 14 weeks would give sufficient time

Final
• Within 20 weeks of the original request or of the LA
becoming responsible
• Finalised EHC plan is issued to the parent or young person
www.ipsea.org.uk
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Local Issues with decisions/processes

• Focus on education – but less on health and social care needs/provision

• Difficulties accessing appropriate professionals – OT, SALT, EP – leading
to delays, omitting information and advice
• Difficulties and delays accessing specialist health input – CAMHS, ASD
• Poorly written reports
• Long waiting lists for children and young people of school age (5-16) with
SEND

www.ipsea.org.uk
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Session 4
Contents of an EHC Plan
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What is an EHC plan?
An EHC plan is a plan specifying:
• Special educational needs;
• Outcomes;
• Special educational provision;
• Health care provision;
• Social care provision
Section 37 CAFA 2014
A good EHC plan:
• Clear, concise, understandable and accessible.
• Is co-produced.
• Sets good, relevant outcomes.
• Tells the child or YP’s story well / coherently.
• Identifies each and every need.
• Includes provision to meet each and every need.
www.ipsea.org.uk
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Content of an EHC Plan
Section A

Views, interests and aspirations of the child and parents/young person

Section B

Child or young person’s SEN

Section C

Health care needs that relate to their SEN

Section D

Social care needs that relate to their SEN

Section E

Outcomes sought for the child or young person

Section F

The SEP required to meet their SEN

Section G

Health care provision reasonably required by the learning difficulties or
disability which result in their SEN
Social care provision under CSDPA 1970

Section H1
Section H2
Section I

Section J
Section K

Social care provision reasonably required by the learning difficulties or
disability which result in their SEN
Name of the school or institution to be attended and the type (or just the type if
no specific institution is named)
Details of any direct payment that will be made
Copies of all information and advice obtained as part of EHC needs
assessment

Specification (and quantification)
•

L v Clarke & Somerset CC [1998] ELR 129: “the real question … is whether [the
statement] is so specific and clear as to leave no room for doubt as to what has been
decided is necessary in the individual case”.

•

SB v Herefordshire CC (SEN) [2018] UKUT 141 (AAC): where evidence supports it,
class sizes and staff:pupil ratios may be specified, while in other cases the evidence
may support a need for greater flexibility. The key question is whether the EHC plan
is specific enough to deliver the provision required.

•

Worcestershire County Council v SE [2020] UKUT 217 (AAC): balance between
precision and flexibility. Vague words such as "support" and "interventions" are
unlikely to be sufficient. The fact that provision is being made at a special
school/college may in an appropriate case permit more flexibility than when a
mainstream school is involved.

•

London Borough of Redbridge v HO [2020] UKUT 323 (AAC): The EHC plan must
give the LA a clear picture of what it is required to provide. Importance of flexibility to
ensure it is a living, practical document for a developing pupil, but this is not to be
used as an excuse for a lack of detail where it could reasonably be provided. Degree
of specificity depends on the circumstances of each case.

www.ipsea.org.uk
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Examples of poor specification
Special educational provision

Upper Tier Tribunal view

“It is recommended that the needs and
objectives as previously outlined should be met
by the following”.

A recommendation clearly leaves doubt as
to what is being required; in fact, it suggests
nothing at all is required.

“Individual programmes tailored to her
needs…These programmes can be provided
on an individual basis or in a group situation as
deemed appropriate by her school (SENCO)”.

The bare provision for programmes tailored
to needs adds nothing.

“Access to multi-sensory teaching may be
helpful using visual, auditory and kinaesthetic
teaching”.

Whether provision may be helpful is beside
the point. Part 3’s purpose is to specify the
educational provision that is required. It is
not at all clear what, if anything, is required
by this entry.
(JD v South Tyneside [2016] UKUT 9 (AAC))

www.ipsea.org.uk
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Local Issues – content of EHC plan
• Poorly written reports leading to…

• Lack of specification
• Social care needs/provision missing/difficult to obtain
• Weaknesses in quality of EHC plans
• Vague outcomes which lack aspiration

www.ipsea.org.uk
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Session 5
Naming a school or college
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If child/YP does not have an EHC plan
• Must be educated in a mainstream school (very limited exceptions)
• Mainstream – local authority maintained or Academy (includes Pupil
Referral Units/Alternative Provision) – or Further Education institution
• Application through schools admissions process
• Independent schools – are not “mainstream” schools for the purposes of
education law
• Parents/young people can choose to attend an independent school –
these schools are not subject to the legal obligations of the CAFA 2014
(in relation to SEND) or Education Act 2011 (in relation to exclusions) –
but are subject to private contract law and Equality Act 2010

www.ipsea.org.uk
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If child/YP has an EHC plan
• At point EHC plan is issued or LA proposes to amend EHC plan,
parent/YP has right to request that a particular school/college is named.
• This right applies to any of the following types of school:
a)
b)
c)
d)
e)
f)

a maintained school
a maintained nursery school
an Academy
an institution within the further education sector
a non-maintained special school
an institution approved by the Secretary of State under
section 41 (independent special school)

https://www.get-information-schools.service.gov.uk/
www.ipsea.org.uk
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Section 39(4) CAFA 2014
LA must name the school/college requested unless it can show that:
(a) [the requested school/college is] unsuitable for the age, ability,
aptitude or special educational needs of the child or young person
concerned; or
(b) the attendance of the child or young person at the requested
school or other institution would be incompatible with:
(i) the provision of efficient education for others; or
(ii) the efficient use of resources.
These are the only conditions which will displace the request.

www.ipsea.org.uk
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Mainstream education
• Where a parent/YP requests that a mainstream school/college be named
in an EHC plan, CAFA 2014 contains a strong statutory presumption
towards inclusion.
Section 33 CAFA 2014
Must be educated in a mainstream school unless:
1.
Parent or young person does not wish it; or
2.
Incompatible with the provision of efficient education of other children
and no reasonable steps can be taken to prevent this

NB no reference to suitability or the efficient use of resources

www.ipsea.org.uk
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Independent schools (1)
• LA has an underlying power to name an institution outside of the schools
we have considered: The local authority must secure that the plan [..]
names a school or other institution which the local authority thinks is
appropriate for the child or young person concerned
• Parents/YP can express a preference for such a setting to be named in
an EHC plan and LA must consider it
• Typically necessary to show that either it is the only setting where the
required SEP can be secured or that cost is less than LA choice

www.ipsea.org.uk
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Independent schools (2)
LA must consider:
Section 9 Education Act 1996
Duty on the LA to:
“… have regard to the general principle that pupils are to be educated in
accordance with the wishes of their parents, so far as that is compatible with the
provision of efficient instruction and training and the avoidance of unreasonable
public expenditure.”
Section 19 CAFA 2014
“In exercising a function under this Part in the case of a child or young person, a
local authority in England must have regard to the following matters in particular –
(a) the views, wishes and feelings of the child and his or her parent, or the young
person”
[…]
(d) the need to support the child and his or her parent, or the young person, in order
to facilitate the development of the child or young person and to help him or her
achieve the best possible educational and other outcomes
www.ipsea.org.uk
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Residential school
• Law will depend on “type” of school/post 16 institution – usually these
are independent schools
• Need to establish educational reasons for a placement

Cannot take into account:
• Social care needs, i.e. effect of child’s disability on a family
• Medical needs outside those of child, i.e. ill health of parent
• N.B. Where there is no educational reason for a residential placement, it
is still possible for the placement to be joint funded by education and
social care
• Where LA names a residential school in EHC plan – responsible for all
fees

www.ipsea.org.uk
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Education otherwise than at a school/institution
• Sometimes abbreviated as “EOTAS”
• LA has a power (not an obligation) to arrange for special educational
provision to be made otherwise than at a school or institution where
education in a school or institution would be inappropriate (s.61 CAFA
2014)
• The LA will consider the child/YP’s background and medical history, their
particular special educational needs, facilities that can be provided by a
school/institution and otherwise than at a school/institution, the
comparative costs of alternative provisions and any other particular
circumstances that might apply
• Where the LA exercises this power – the special educational provision
will be specified in Section F but Section I will be left blank

www.ipsea.org.uk
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Duty to secure alternative education
where child cannot attend school
s.19 Education Act 1996
The Local Authority must secure suitable, full-time alternative education for
those children of compulsory school age who, by reason of illness, exclusion
or otherwise, may not for any period receive suitable education unless such
arrangements are made for them.
• Applies whether or not the child has an EHC plan
• Must be full time, unless the LA determines that, for reasons relating to
the child's physical or mental health, a reduced level of education would
be in the child’s best interests
• Must also be suitable to the child’s age, ability, aptitude and any special
educational needs

www.ipsea.org.uk
55

Copyright IPSEA 2021

Local Issues – School placement
• Variable quality of support across mainstream schools

• Lack of specialist placement
• Lack of appropriate alternative provision across County
• Inequity in accessing specialist support (OT, physiotherapy) – more
availability for special schools but less for others

www.ipsea.org.uk
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Session 6
Annual Reviews
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Maintaining the EHC plan
• EHC plan has effect from date final EHC plan is issued until LA ceases
to maintain it or YP reaches 25
• LA must secure the special educational provision specified in EHC plan
at Section F. This means the LA must make sure it/the setting delivers
the provision. The LA has to make sure the funding provided to the
school/college/personal budget is enough to cover all the provision in F
• If health provision is specified in Section G then the responsible
commissioning body must secure that health provision
• There must be a review of an EHC plan by LA within 12 months of the
date the EHC plan was first issued (or the date the previous annual
review was concluded)
www.ipsea.org.uk
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Annual review
• The Annual Review is a process – the annual review
meeting is one part of it
• At the end of the annual review process, the LA must decide
whether to: maintain the plan in its current form; amend the
plan; or, cease to maintain the plan – each decision must be
notified and this concludes the annual review
• If the LA decides to maintain or cease to maintain the plan –
a right of appeal arises at that point (and LA must also notify
parent/YP of this)

www.ipsea.org.uk
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Before the Annual Review meeting
• LA generally expects schools/colleges to hold such
meetings on their behalf
• At least 2 weeks’ notice of meeting must be given
• Person arranging the meeting must obtain advice
and information from those invited and must
circulate it at least 2 weeks before the meeting
• Make sure people you want to attend, or to give
information to, are contacted

www.ipsea.org.uk
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The Annual Review Meeting
• The child or young person’s progress towards
achieving the outcomes specified in the EHC plan
must be considered at the meeting

• When the child or YP is in or beyond Year 9, the
review meeting must consider what provision is
required to assist the child or YP in preparation for
adulthood and independent living
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After the Annual Review Meeting
• Head teacher prepares a written report on the
child or young person, setting out their
recommendations on any amendments to be
made to the EHC plan, and referring to any
difference between those recommendations and
recommendations of others attending the
meeting.
• Must be completed within 2 weeks of the
meeting.
*
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Time limits for the LA’s decision on the AR?
• The LA must complete the AR process so that
document is ‘reviewed’ within 12 months of first
being issued or the last AR
• The LA must decide whether it proposes to keep
the EHC plan the same, amend it or cease to
maintain it, and must notify the parent/young person
and head teacher within four weeks of the
meeting
• Rights of appeal following AR will only arise once
decision is notified – frustrated if LA doesn’t
complete review
*
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Circumstances in which the AR must be
concluded by a particular date
• 31st March in the case of a transfer from secondary school to
a post-16 institution;
• 15th February in the case of any other phase transfer;
• When YP transfers from one post-16 institution to another at
least 5 months before the transfer takes place.
Regulation 18 SEN Regs 2014
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Decision 1 - maintain the EHC plan with no
change
• The LA must inform parent/YP of decision and right of
appeal within 4 weeks of the meeting
• At this point, a right to appeal against contents of EHC plan
(sections B, F and I) arises
• Parent/YP can challenge the decision not to amend the EHC
plan in the SEND Tribunal
• Can seek recommendations on health and social care
under the Tribunal's Extended Powers
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Decision 2 – propose to make changes to the
EHC plan
• Within 4 weeks of the meeting, the decision is sent to the
parent or young person
• The LA should start the process of amendment without delay
by issuing proposed amendments (and rights to make
representations/ask for a particular school/ask for a meeting
arise again)
• Then LA must issue the final EHC plan within 8 weeks of
issuing the proposed amendments
• The right of appeal will arise once the final amended EHC
plan is issued
• Can seek recommendations on health and social care
under the Tribunal's Extended Powers
www.ipsea.org.uk
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Decision 3 – Ceasing to maintain a plan
• Within 4 weeks of the meeting decision is notified
• Strict rules about when and how an EHC plan can be
ceased
• The LA can only cease to maintain an EHC plan for a
child or YP if it’s no longer responsible for the child or
YP, or it is no longer necessary for the plan to be
maintained
• Unlike other appealable decisions, if an appeal against
this decision is registered it acts to pause the decision –
the LA must maintain the EHCP until the appeal is
concluded (and thereafter if the Tribunal so orders).
www.ipsea.org.uk
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Local Issues – Annual reviews
• Variable compliance with duties – Local Area SEND Inspection noted
that transitions between phases of education generally handled well
• Exception – between child and adult health services, preparation for
adulthood
• EHCPs not amended in timely way

• Use of out of date information
• Issues with transport changes and social care
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If things go wrong – parent/carer
• If parent/carer disagrees with a formal decision LA makes under CAFA,
e.g. refusal to assess, refusal to issue EHC plan, or issuing a plan
you disagree with – mediation and/or appeal to SEND Tribunal
• Can continue discussions with LA to resolve but make sure do
not lose rights of appeal which are the only way to enforce a review
of the decision.
• https://www.ipsea.org.uk/appealing-to-the-send-tribunal
• If disagree with the way LA is conducting a statutory process
and/or failing to meet deadlines – complain.
• IPSEA Model letters
• https://www.ipsea.org.uk/making-a-complaint-about-a-local-authority
• Follow LA complaints process – after that could complain to
Local Government and Social Care Ombudsman (“LGSCO”)
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If things go wrong - PCF
• Monitoring local area compliance
– input from parents/carers/young
people, data gathering
• Participating in developing and
scrutinising processes
• Raising local area strategic
concerns with decision makers

www.ipsea.org.uk
70

Copyright IPSEA 2021

Session 7
Introduction to Disability Discrimination – Equality Act 2010
(“EQA”)
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Guidance
No statutory code – useful non
statutory guidance:
• Equality and Human Rights
Commission (“EHRC”) guidance for schools on the EQA
• EHRC - guidance on the
definition of disability
• EHRC - guidance on reasonable
adjustments for disabled pupils
• DfE - Guidance for schools
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Claims to the SEND Tribunal
• The EQA gives rights to bring claims for disability discrimination against
various bodies, including schools, other educational settings and local
authorities
• Only claims against schools can be brought to SEND Tribunal
• Actions under the EQA are claims against schools about something
which the claimant considers is discriminatory
• They look back to what happened at the time – this could be relevant
consideration when looking at the effectiveness of any remedy that’s
available
• A claim under the EQA against a school is adversarial in nature; the
burden on the parents to prove the case is greater – you must establish
each element of the claim
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1. Must prove disability
• Even if the school has accepted that the child is disabled and even if the
child has a statement or an EHC plan
A person (P) has a disability if –
P has a physical or mental impairment
and
the impairment has a substantial and long-term adverse effect on
P's ability to carry out normal day-to-day activities
Section 6(1), EQA
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2. Must establish each part of the claim
•

Direct discrimination under section 13 – no defence, difficult to establish
A person (A) discriminates against another (B) if, because of a
protected characteristic, A treats B less favourably than A treats, or
would treat others
EQA 2010 s.13

•

Discrimination arising from disability under section 15
A person (A) discriminates against a disabled person (B) if:
(a) A treats B unfavourably because of something arising in consequence
of B's disability, and
(b) A cannot show that the treatment is a proportionate means of
achieving a legitimate aim.
EQA 2010 s.15
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2. Continued
•

Indirect discrimination under section 19;
A person (A) discriminates against another (B) if A applies to B a provision,
criterion or practice which is discriminatory in relation to a relevant protected
characteristic of B’s
EQA 2010 s.19(1)

•

A failure to comply with the duty to make reasonable adjustments, section 21.
The first requirement is a requirement, where a provision, criterion or practice of
A’s puts a disabled person at a substantial disadvantage in relation to a
relevant matter in comparison with persons who are not disabled, to take such
steps as it is reasonable to have to take to avoid the disadvantage.
EQA s.20(3)
The third requirement is a requirement, where a disabled person would, but for
the provision of an auxiliary aid, be put at a substantial disadvantage in relation
to a relevant matter in comparison with persons who are not disabled, to take
such steps as it is reasonable to have to take to provide the auxiliary aid
EQA s.20(5)
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3. Other considerations
• Did the school know and could they reasonably
have been expected to know about the disability?
• Can the link between the disability and the subject
of the claim be proven?
• Is there a defence, e.g. is the action taken a
proportionate way to achieve a legitimate aim (not
applicable to direct discrimination)? Or would it be
unreasonable for the adjustment to have been
made/ auxiliary aid provided?
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Remedies
Typical orders:
• a formal written apology to the child
• disability training for staff
• guidance for staff
• review or alteration of school or LA policies
• additional tuition
• relocation of facilities
• reinstate an excluded pupil

What cannot be ordered?
• Financial compensation
• Changes to a child’s statement or EHC plan
• Removal or alteration of physical features
• Dismissal of a teacher
www.ipsea.org.uk
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Other/better options?
For a child/young person without an
EHC plan consider:
• requesting an EHC needs assessment?
For a child/young person with a vague
EHC plan, consider:
• Seeking changes to the EHC
plan/bringing an appeal after annual
review, to ensure that it identifies and
specifies the child’s needs and provision
properly?

• requesting a reassessment?

www.ipsea.org.uk
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Session 8
Appealing to the SEND Tribunal
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Time limits
• Consideration of mediation is compulsory – mediation/mediation
certificate (except for Section I only appeals – these are rare)
• Time limit to register is:
- 2 months from decision or
- 1 month from mediation certificate
whichever is the later
• Check decision letter – Tribunal Practice Direction from 2008 confirms
must contain certain info. If letter is deficient, can support application to
extend time – PD para 13
• Once appeal is registered, the Tribunal aims to deal with all cases within
12 weeks
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Extended powers
• For decisions (excluding refusal
to assess) made since 3 April
2018 appeals have been extended so
the Tribunal can
consider and make recommendations in
respect of health and social care, as well
as education
• Before 31 August 2021 this was
often referred to as the “National Trial”,
now referred to as
the Tribunal’s “extended powers”
• Must have an education element to
the appeal
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Once registered
• SEND Tribunal will issue directions to parent/YP and LA
• A timetable will be set out: make a note of deadlines
- Deadline for LA Response
- Deadline for final evidence
- Deadline for Bundle (this contains all the paperwork submitted by
both parties as part of the appeal)
- Hearing date
• Other instructions depending on the appeal – read carefully and take
advice if not sure what to do
• Make sure you comply with the deadlines
• SEND Tribunal will also include information about how to submit
documents or contact the Tribunal
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What happens if the LA concedes?
If LA concedes before the deadline for the LA Response = “unopposed
appeal”:
• SEN and Disability Regs, Reg 45 time limits apply if LA notifies the
Tribunal that appeal is unopposed before it submits a response
• No need for withdrawal by parent/YP: “ appeal is to be treated as if it was
determined in favour of the appellant”
If LA concedes after they have submitted a response:
• Cannot rely on time limits in SEN Regs
• Consider requesting a consent order from the Tribunal (Health,
Education and Social Care Chamber (“HESC”) Rule 29)
• Could use time limits from SEN Regs or different one, but important to
have defined time limit
• Withdrawal – must be in writing (or orally at a hearing) and must get
Tribunal’s consent (HESC Rule 17)
www.ipsea.org.uk
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Hearing
Hearings at the Tribunal
• Most cases will be heard before a judge and one specialist member
• Extended Powers cases will have three-person panels and will be heard
over two days
• At the moment all hearings are virtual
Paper hearings
• Refusal to assess appeals are often heard ‘on the papers’, but only if
the parties consent
• Can ask for paper hearings for other appeals – but consider merits
of this
Telephone hearings
• Any preliminary case management hearings will be by telephone
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Young person appeals (1)
• Buckinghamshire CC v SJ [2016]
UKUT 0254 (AAC) confirmed wide
definition of education and training /
when EHC plan is ‘necessary’ – likely to
be significant area of dispute
• Tribunal Forms – make sure you indicate
if it is a YP’s appeal
• The appeal right is the young person’s
unless they lack the mental capacity to
bring the appeal
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Young person appeals (2)
• YP with capacity? – Will bring appeal themselves – cannot be parent
‘doing it on their behalf’ although can have parent or representative
assisting them - Hillingdon v WW [2016] UKUT 0253 (AAC)
• YP without mental capacity to bring appeal?
- Remember capacity is decision-specific – just because a YP can’t
manage the paper work doesn’t mean can’t make relevant
decisions
- Where YP lacks capacity, ‘Representatives’ / ‘Alternative
persons’ results in ‘statutory substitution’ for YP to bring appeal
• What about if capacity isn’t clear? – Question of fact for Tribunal to
determine (as preliminary issue?)
• Request Case Management!
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EQA claims – procedural issues
•
•
•
•
•

6 month time limit from issue about which complaint is made
No requirement for every internal avenue of complaint to be exhausted first
Up to 5 witnesses permitted – witness summons?
EQA claims have longer 20-week timetable, but with active case
management
Adversarial – school will instruct solicitors and possibly counsel, must prove
case, how will it affect your ongoing relationship with the school?

What are your expectations?
• Remedies are very limited in reality
• Examine evidence critically
• Written evidence / records (risk assessments / school record etc) will help
• Would an SEN appeal achieve something similar (or better?)
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Session 9
Exclusion
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Exclusion and SEND
What we know:
• Children and young people with SEND are disproportionately likely to be
excluded from school
• Children and young people with SEND are more likely to experience
unlawful exclusions
• Important to understand the law in England relating to exclusions – as it
relates to maintained schools, Academies and Alternative Provision
• NB Independent schools and FE institutions (except for school sixth
forms) set their own exclusion policies – must comply with Equality Act
2010

• Guidance: Exclusion from maintained schools, Academies
and pupil referral units in England, September 2017
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The power to exclude
• There are only two types of exclusion which are lawful: permanent and
fixed period
• Only the head teacher of a school (or the teacher in charge of a pupil
referral unit) can exclude a pupil
• The decision to exclude a pupil must be:
• lawful
• rational
• reasonable
• fair
• proportionate
• Permanent exclusion: only “in response to a serious breach or persistent
breaches of the school's behaviour policy; and where allowing the pupil
to remain in school would seriously harm the education or welfare of the
pupil or others in the school” (para 16 of Guidance)
www.ipsea.org.uk
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What must the school do?
• Notify parent:
• Of reason for and length of exclusion
• Explain right to make representations
• If needs to be approved at a meeting of governors, right to attend
that meeting
• Notify governors and local authority of:
• Any permanent exclusion
• Any exclusion bringing total days excluded in a term to more than
five
• Any exclusion which would result in the pupil missing a public
examination or national curriculum test
• If permanent exclusion approved by governors, must then inform parent
of right to appeal to Independent Review Panel
www.ipsea.org.uk
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Education for the excluded child
• If fixed period:
• First 5 days: school must take reasonable steps to set and
mark work
• At day 6, governing body must arrange full-time, suitable
education
• If permanent exclusion, LA must arrange full-time, suitable
education
• Para 25 of Guidance – Where a school has concerns about the
behaviour, or risk of exclusion, of a child with SEN, it should
work with LA to consider whether additional support required.
• Also, “Where a pupil has an EHC plan, schools should
consider requesting an early annual review or
interim/emergency review.”
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Myth 1 – “Part-time timetables”
• Section 19 Education Act 1996: where a
child is unable to attend school because
of exclusion, ill-health or otherwise, LA
to arrange suitable, full-time alternative
education
• Only exception to full-time is if not in
best interests due to physical or mental
health of child – but only LA can take
this decision
• May be discriminatory – RD and GD v
The Proprietor of Horizon Primary
(Responsible Body) (SEN): [2020]
UKUT 278 (AAC)
www.ipsea.org.uk
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Myth 2 – “Off-rolling”
• “Off-rolling” - simply a way to
describe an unlawful activity
• The Education (Pupil
Registration) (England)
Regulations 2006 sets out strictly
limited reasons where a child may
be removed from a school roll
• Recent focus from DfE and
Ofsted on schools where pupils
‘disappearing’ from roll before
GCSEs
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Myth 3 – “Change rather than exclude”
• Teacher Voice report, March 2018 - over
a fifth of respondents (teachers) believed
they could encourage parents to
withdraw their child and apply to another
school as an alternative to a permanent
exclusion
• Guidance at para 15: “… the threat of
exclusion must never be used to
influence parents to remove their child
from the school”
• Same will apply where the destination is
home education
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Myth 4 – the ‘Informal’ exclusion
• There is no such thing as an informal exclusion – only
unlawful exclusions
• For example, asking parent to take child home for part of
day or during lunch times or to keep child at home
• Guidance at para 14: “‘Informal’ or ‘unofficial’ exclusions,
such as sending a pupil home ‘to cool off’, are unlawful,
regardless of whether they occur with the agreement of
parents or carers. Any exclusion of a pupil, even for short
periods of time, must be formally recorded.”
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Don’t forget the Equality Act 2010
• Schools also must comply with Equality
Act 2010
• Includes duty to make reasonable
adjustments – blanket or ‘zero tolerance’
policies unlikely to be lawful
• Previously schools sought to rely on
exclusion in equalities law that ‘tendency
to physical abuse’ could not be a
disability
• C and C v The Governing Body of a
School (SEN) [2018] UKUT 61 (AAC)
overturned this view, stating EQA 2010
still applies – school must show
exclusion is a “proportionate means of
achieving a legitimate aim”
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If things go wrong
• Statutory process for appealing
exclusions
• First to governing body
• Then to Independent Review Panel (can
recommend, but not order,
reinstatement)
• If exclusion was result of disability
discrimination then possible to make a
claim to SEND Tribunal – which can
order reinstatement amongst other
remedies
• Consider if more/different SEP is
required – using CAFA 2014 processes
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For further information
• Guide on school exclusions published by
the National Children’s Bureau, the
Association of School and College
Leaders and IPSEA
• Available on our website
https://www.ipsea.org.uk/news/schoolexclusions-what-is-legal
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Local Issues – exclusions
Lack of appropriate alternative provision

Almost all pupils without school placements have SEND – and most of
those out of school for three or more months (Local Area SEND Inspection,
2019)

www.ipsea.org.uk
101

Copyright IPSEA 2021

Conclusion
• Do you have what you need?
• Don’t forget our online resources www.ipsea.org.uk
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For further information on our work, visit:
www.ipsea.org.uk
IPSEA training
✓ Find out more about our face-toface training
✓ Enrol on our suite of online courses
✓ Access our topical webinars
✓ Subscribe to the latest SEND law
updates

Support us
✓ Donate
✓ Become an IPSEA volunteer
✓ Help us reach more families by
fundraising for us – the money you
raise will help fund our free advice
and support services for families of
children and young people with
SEND

